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April 25, 2003
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! FIRST CLASS MATL, -

| Ms. Gale Norton Stephen M. Macfarme, Esq.
Secretary of the Department of Interior Trial Attomey
.S, Dopartment of the Interior U. S. Department of Yustice
1849 C Sireet N.'W. ' Environment and Natural Resources Division
Washington, D.C., 20040 501 I Styeet, Suite 9-700

Sacrametito, CA 95814-2322

Re:  ¥mperial Irrigation District v. United Staies, er al.
UISDC, So. Dist. of Cal., Case No, 03-cv-0069

_ Dear Counsel and Secretary Noxton:
(> In its April 17, 2003 Order Remanding Action in the ahove-referenced case, the Court .
T remanded the matter to the Department of the Interior ("DOT) for de novo Part 417 proceedings

consistent with the Court’s March 18, 2003 order granting IID's motioi for preliminary
injunction. In addition, the Coust vacated all priar DOI findings and conclusions previously
rendered during its purported 2002 Part 417 review of I[D's water use, and ardered that DO
"meticulously” follow the procedures required by law.

1D has serious concerms that the de nove Part 417 review process, including any
mcommendanms and determinations therennder, be undertaken in an objective and unbiased
manner.! Forther, TID seeks assuremce that the de novo Part 417 process afford IID and other
Califomniz vsers of Colorado River water due process before any determinations are made
regarding their respective property rights to Colorado River water, . W assume that the DOI
intends 10 stan the de novo Part 417 very soon, and thus XD requests your imumediate response to
these inquiries.

1 Persons to !‘.’_qnduntDe Novo Part 417 Pmems

The previous Part 417 review of IID% water use fa.r 2003 was undertaken thmugh the
Banlder Ciry office of the Bureau of Reclamation ("BOR"), under the supervision of Regiopal
Director Robest Johnson, and reviewed by the DOI through Assistant Secretary Bennen Raley,

! XD resexves all rights to challenge the validity of Part 417 and the Part 417 process, on its
face and as applied.

l San Diego Cenomry City Los Angeler Omnnpe Coonty  San Francisco
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pursnant to the Secretary’s delegation of avtharity. Mr. Johnson and M. Raley, along with IID,
MWD, CVWD and the State of California, have also been directly and intimately involved in the
ongoing negotiations to resolve a variety of disputes through the device of the Quantification
Setement Agreament ("QSA™), which process predates the litigadon by many years. As a result
of this past and continuing personal involvement in these matters and their efforts to encourage
or force a resolution, JID believen thar these individuals and their offices have developed
opinions regarding JID% water use which they will not be able to disregard per the Court’s order
and conduct a wuly objective and unbiased de novo review of IID's water use needs for 2003.

Also, given the dispute about bias raised ag part of the [ID v. U.S. litigation, D believes
it is of utneost importance for the DOI to demonsirate to 1D, the other commumity of interests
within the Colorado River watershed, and to the public at large, that every effort is being made to
make this de novo Part 417 determination free from actnal bias or even the appearance of bias.
The declaxmtion under oath from Boulder City Regional Director Robert Johnson as part of the
D v, U.S. litigation stated water bse conclusions that he had already reached, despite the
Department's relisnce on the 1979 Decree. In regard 10 the issue of the amount of taflwater .
needed for farming in the IID geographical region with highly saline water, Mr. Johnson stated:
“The tailwater described by Mr. Silva [IIDs General Manager] is, however, urmecessary to
successfh] cultivation, but instead is evidence of wasteful irrigation pructices, . . ." Johnson
Declaration, p. 12, 11.2-5. In descyibing selective reports concerning IID’s water use, Mr.
Johnson stated; “The repoxts indicated to me that water was being wasted in the Imperial
Valley.” Johnson Declaration, p. 14, 1.24-25.

These staternents Jeave little doubt about the fact that Mr. Johnson personally reached
conclusions about D% warex nse without consulting with ID. Given the importance of this
matter, and the attention that will be focused on this Part 417 proceeding by stakeholders and
others within and ontside of the Calorado River watershed, IID asserts that the Regional Director
in Boulder City should not be the initil "neutral” decision-maker. Basic concepts of faimess
and due process rexquire that the Secxetary reach out to other qualified people within the BOR, or
alsewhere in the DOY, sa that this determination can be free from accusations of prejudgment and
bias. Accordingly, IID requests this matter be heard by another Regional Office or by a gualified
Administrative Law Judge.

IID requests that the Secretary and the DOI exercise the asserted powers of delegation in
these matters and refer the de novo Part 417 review of IS water use, as well as the water use of
the other Califoria agencies, to another Regional Office of the BOR, such as Sacramento. In
addition, we urge the Secretary fo withdraw her delegation of autharity for review and appeal of
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the BOR's determminations from Assistant Secretary Raley and either undertake those
responsibilities herself, if she has not been personally involved to date, or refer the matter to an
administrative jndge in the DOI's Board of Land Appeals. These requests are reasonable, and are
in accoxd with the Administrative Procedures Act ("APA").2 Under S US.C. § 556 a presidiag
or participating employee may "disqualify himsel€* If such recusals do not vohmtarily oceur,
we will prepare the affidavit specified in that section. Please advise us as Soon as possible
whether you will accornmodate these reassignments.

2 Scope 'ovo and Participation

As testified under oath by Regional Director Rohert Johnson, as well as by MWD and
CVWD i the current IID v, 1.8, litigation, the 2003 Colorado River water use of avery
California agency is interdependent on the use by the others. 'When thers is unmer demand, as is
the case in & "normal flow" year such as 2003, this interdependence is acute. Indeed, as
Mr. Johmson testified in his swom declaration {p. 20), “if the preliminary injunction is granted,
Interior will be required to reconsider and revise the water order approvals issned to junior nsers,
specifically those issued to CVWD and to MWD."

Furthermonrs, the bases for DOI's alleged "informal adjudication™ of each Califomia _
contract holder for its 2003 water order was on the derived water duties from the 1979 Decree.®
But, the 1979 Decree foundation for Part 417 determinations was expressly rejected by the Court
in its Preliminary Injunction decision. Therefore, ID asserts that DOL must undertake a new
Part 417 beneficial use analysig of not only D' water use for 2003, bat for every ather
California comtract holder as wall. Consistent with the requirements of due process and the
process proposed by you for IID's Part 417 process, all California agencies should be allowed to
participate in each other's Part 417 process since all have an futerdependent property-right stake
in the outcome of each process, ' .

IID presumes that MWD and CYWD will acﬁ;rcly participate in the review of IID's water
use. 1D must, thexefore, be permitted to participate in the review of MWD's, CVWD's and the

? 1D contends that any review of HD's water usa entails mors than APA standards, but at a
bare minimum, APA standards must be complied with. '

? IID's December 27, 2002, lemter directly referenced the 1579 Decree, a5 did the Bureau's
"Fact Sheet” as to CVWD. Also, that "Fact Sheet” staies: "With one minor exception, no other
present perfected right holder jn the Lower Colorado River Basin consumptively uses more
water per acre than would be allowed under their present perfected right.” Id.
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other Califormnia agencies” water use to assure fairness and to protect its conteact and property
rights.

IID recognizes that the Secretary and the Department of Justice persormel have been
advised repeatedly by MWD and CVWD that I wastes water. IID vigorously disputes such
accusations and believes that it is MWD aud CVWD who are wasteful. For example, TID firmly
believes that CVWD’s water use efficiencies are less than those of T, IID also asserts that 50%
of the water, ot maybe mure, delivered to MWD ends vp in the Pacific Ocean after being used to
water landscape. These facts axe of critical iroportance when it comes to understanding the true
need of the junior right holders who stand to benefit if IID is found to need less water than it has
ordered. The ability of junior right holders to meet their own unmet demand by eliminating their
own waste must be considered, ' _

1D assents that a de novo proceeding far the other contract holders under the Seven-Party
Agreement is essential in order for the Secretery to clearly show io all interested parties that IID
is not being unfairly singled ont for unique teatmenr vmder the Part 417 cules. IF as they say,
what’s good for the goose is good for the gander, it should be acceptabie for MWD, CVWD and
other users to be subject 1o the same "open book” analysis that IID wil{ ba subjected 0. Indeed,
in oxder to support whatever due process underpinnings support the Pact 417 process, it is
important to treat all of the users in the same feshion when, as noted by the Department of
Justice and in Mrr, Johnson's Declayation, the positions of the major users in Southern California

are all interdependent.

IID believes the most efficient and specdy method of conducting these new reviews and
analyses is through a consolidated Part 417 proceeding involving all of the affected parties.
Please confirm that DOI will cemduct new Part 417 beneficial usa analyses of each California
agencics” use of Colorado River water for 2003, not just IID%. Further, please confirm that a
consolidated review process of all contractors’ 2003 uses will be conducted,

Part 417 contains a non-gxhausrive list of factors that arc to be considered in evalaring 2
contractor’s water use for the coming year:

The recommendations and detexminations shall, with respact to
each Contractor, be based upon but not necessarily fimited to
soch factors as the area to be inigated, climatic conditions,
location, Jand classifications, the kinds of crops raised, cropping
practices, the type of irrigation system in use, the condition of the
water carriage and distribution facilities, record of water orders,

L]
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and rejections of ordexed water, general operating praciices, the
operating efficiencies and methods of irrigation of the water users,
amount and rate of retun flows to the river, municipa) watex
requirements and the pertinent provisions of the Contractor’s
Boulder Canyon Project Act water delivery contract.

1D requests that DOI consider not only the factors expressly iclentified in Part 417, but
addirional factors that are pertinent, including factors to be consldered under Califomia state Jaw
to the extent not inconsistent with federal law. For example, under California law reasonable
beneficial nse detenminations must take into consideration local custorn, such as common
irfigation practices, comparisons to other similarly sitnated water users, the costs of and risks of
changing water-use methods and the environmental impacts of such changes. See, for example,
Cal. Water Code § 100.5; Tulare Iz Dist. v. Lindsay-Strathwnore Irr. Dist, 3 Caj.2d 489, 547
(1935). Furthermore, the Part 417 factors were not in existence at contract formarion or by the
enactment date of the Bouldexr Canyon Project Act, Rather, general common-law principles of
beneficial vse weze relevant and DOT's review should include such long-established principles.

1ID believes that these are important considerations in the context of any reagsongble
beneficial uss amalyeis. Also, IID asserts that it is important, even given the DOI's views
regarding the scope of federal law, 1o give recognition and dignity to state law when it is not
inconsistent with Part 417 or other aspects of federal law. As you know, the 4.4 maf
apportionment is a sovereign and perpetual right of the State of California and, therefore, issues
of importance to the State, a8 avidenced in relevant state law, should be given respect.

Flease confirm that DOI will consider factors not expressly included in Part 417, and

~ please idenrify any factors DOI bas or will consider in connection with its evalvation of ID's and

other California agencies’ water use for 2003,

3. Pmcedummmnuemcess

The law is clear that where agency determinations concem important property rights,
such as water rights, certain procedural safeguards must be available to ensure due process.
igt, v. 985 F.2d 1397, 1401 (9° Cir. 1993); Greene v. Lujan; 1992 WL,
333059 (W.D. Wash. 1992), aff’d Greene v. U.S., 996 K.2d 973 (O™ Cir. 1993) and eV
Babbitt, 64 F3d 1266 (9™ Cir, 1995). In Greene, the Ninth Cirouit held that “due process
generally includes an opportanity for some type of hearing before the deprivation of a protected
propexty interest” and “in almost every serting whers imiportant decisions tun on questions of
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fact, due process requires an opportunity in confront and, eross examing adverge witnesses."
(Bmphasis added.) :

DOI srated in its "Response To Supplemental Briefs On Remecly” (p.5) that DOT
considers this Part 417 proceeding to be an "informal” adjudication under 5 U.S.C. § 555, and
not & "farmal" adjudication undex 5 U.S.C. Fart 554. IID asks that DOT refer to Greene v.
Babbitt, 64 F.3d 1266 (5™ Cir. 1995), in which the Ninth Circuit held that even if the APA rules
themselves do not necessitate a formal adjudication, where the lives of numergas people may be
affected by an erroneous decision, as is certainly the case here, then the agency must provide a
formal adjudication. Id. at 1275. Pursuant to Greeng, and fundamental due process, IID hereby
requests a formal adjudication with discovery and eross-examination rights, and a neutral
decision-maker,

In this instance, [ID believes that DOI should employ the following procedures in order
o provide the required due process:

a The schedule proposed by DOI allows JID only 30 days from its receipt of BOR's
letter potification to submit relevant informarion to be considered under Part 417, TID believes
this is insufficient time to respond to the nwmerous expert opinions thit have been developed by
BOR and others over a copsiderable period of time and the potentially 1ens of thousands of pages
of backup data. IID requests that DOI extend the time for XD to review these expert reports and g
submit its own reports in xesponse before having to complete its submissions to the Regional :
Director. Purthermore, all information as requested below will be needed by IID to conduct an
objective review.

b. D should be afforded the opportunity to conduct discovery and cross-cxamine
adverss witnesses, including any experts whose repuosts, consultations or declarations are relied
on or considered by DOL This crogs-axaminarion may take the form of depositions, with the -[-
transcript of such testimony to be introduced as part of the record in connection with any
findiogs and determination regarding IT0's water use. The procedures refererced in 43 CFR
4.115 would be appropriate,

c. A transcribed heazing, with witnesses under oath, should be condusted for
presentation of evidence and argament reganding the beneficial nse of 1D and the other
California right holders. As mentioned above, that hearing would be most appropriately held
before an adminigtrative law judge utilizing the procedures set forth in 43 C.F.R. Part 4 with
respect to the Board of Contract Appeals (e.g., §§ 4.107, 4.111, 4.115, 4.119, and 4.123) or
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§% 4.220-236 regarding Bureau of Land Management appeals. Please confinm that DOT will
apply these procedures in connection with the de navo Part 417 review.

4. . ormation ired by IID

It is irperative that TID juumediately be provided with, or given access to, all relevant
information in the possession, custody ar control of DOT relevant to the beneficial use of water
by each California agency. Accordingly, IID requssts that prior 10 or nt the time of its
notification letter to IID regarding the commencement of the de novo Fart 417 ICViewW process,
DOT provide IID with the following information: '

a All information in the BOR's apd DOI's possession that BOR and DOJ
have already or will consder in evaluation of IID's, PVID's, Yuma's, CVWD's and MWD's

- estimngted water use for 2003,

b. All reports, drafts of reports and evidsnce of cormmunications with any
cansuitants and/or expert wilnesses retained by BOR or DOI to evaluats ID's, PVID's, Yuma's,
CVWD's and MWD's 2003 water use, and any other such veports, drafts and communications in
BOR's or DOT's possession, even if the experi(s) were retained by someone orher than BOR or
DOL

c. All reports, drafts of reports and evidence of corumumications with any
consultants apd/or expert witnesses in connection with BOR's and DOFs prior evaluations of
ID's, PVID's, Yuma's, CVWD's or MWD's waler us¢, but excluding siich documenrs which
predate 1996, .

d. All docyuents =Vidcncingarconcmingcommmﬁcaﬁunsbymamong
BOR, DO, MWD and/oy CVWD regarding D's water use for 2003.

c. All documents constituting the alleged "administrative record" for DOY's
"informal adjudication" 6f ths beneficial use decision for every California agency for 2003,

Please provide us with the above information on an expedited basis. It is essential that
we proxaptly recejve this information to afford 1D a fair, meaningful opportunity to participate
in a de novo Part 417 process.

None of the foregoing is for the purpose of delaying these proceedings. However, ID
will continue fo demand that whatever proceedings are catried out be in compliance with due-
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process standards given the extremely valuable property rights at stake

Very truly yours,
Mg
DavidL Osias /9%
DLO:cag .
ce:  Steven B. Abbott, Esq.

Linns Masouredis, Hsq.
. Johm Penn Carter, Fgq,




